Appendix 1 
Guidelines for Investigating Officers 
1. Introduction 
It is sometimes necessary to investigate certain matters involving staff and you being nominated as the Investigating Officer.  These matters may range from disciplinary, capability or, grievance claims; whistle-blowing disclosures; allegations of fraud; bullying or harassment; investigations as a result of an incident/accident; investigations arising from Road Traffic Accidents involving council vehicles or any matter where there is a need to establish the facts and ascertain whether there is a case to be answered following investigation. 
 
If you are asked to investigate a matter, you may seek advice and support from the HR Team and must read the following guidelines carefully.  You must declare at that time if you feel it is inappropriate for you to undertake the investigation, if for example, the matter involves a close friend or if you have had some previous personal and/or working relationship difficulties with the person who is subject to the investigation. 
 
Investigations should aim to be concluded within 28 calendar days.  An investigation must take priority over all other work commitments.  
 
These guidance notes should be read in association with the relevant Authority policy (e.g. Whistleblowing, Disciplinary, Grievance, Behavioural Standards etc.).  
 
2. Confidentiality 
Confidentiality during an investigation is of the utmost importance so as to maintain the integrity of the evidence and the respect of the individual being investigated.  It is essential that the investigating officer does not disclose more information than is necessary to assist the investigation process with any individual.   
 
It is also necessary to impress upon any witnesses the need to maintain confidentiality, and it is a disciplinary offence to breach that confidentiality.   
 
The investigating officer is not to discuss the case with anyone other than those involved in the case.  Employees must also be informed of the confidentiality in all cases. 

3. Prior to the Investigation 
Be clear about what is expected of your role and agree the terms of reference with the Commissioning Officer before starting the investigation (See Appendix 2). 
 
It is usual for the Investigating Officer to undertake a thorough investigation into the facts, prepare a report with recommendations on the findings and attend any hearing to present the outcome of the investigation to the panel.  In disciplinary investigations your role is to establish whether there is a case to answer.  In other circumstances you may be asked to investigate only a particular element of a complaint or grievance.  If you are not sure of your remit – ask! 
 
If your investigation stems from a complaint made by a customer or service user establish if it has been recorded with the Complaints Team.  
 
4. Plan the investigation 
Ensure you allow time to adequately plan your investigation using Appendix 3: 

· Clarify the allegations or complaint.  Usually, the first person you should interview is the complainant. 
· Identify the HRBP who will provide advice during the investigation 
· Decide what facts need to be established and continually review. 
· Decide which witnesses need to be interviewed and in what order in line with the relevant procedure, e.g. disciplinary policy 
· Timetable the interviews ensuring that there will be adequate time to re-interview witnesses if more information comes to light. 
· Decide what documentary evidence is needed – this may include employment records, training and supervision records, policies and procedures etc. 
· Ensure that you are complying with the requirements of the appropriate policy. 
· Identify administrative support to assist you to undertake the investigation from the Commissioning Manager. 
· Estimate a timeline for the conclusion of your investigation 
 
5. Familiarise yourself with relevant Policies and Procedures 
It is important that the rights of employees are protected whether it is the employee being investigated or an employee who has made a complaint or taken out a grievance. 

An investigator should collect copies of any policies and procedures that may be relevant to the matter. Even if the investigator is already aware of the policies, they should re-read them to refresh their knowledge and ensure the correct procedures are followed whenever required. 

For example: Kareem is asked to investigate a grievance that contains allegations of race discrimination. He re-reads the Authority’s Grievance and Disciplinary Policies to refresh his knowledge and to ensure that he conducts the investigation as required. 

He also collects the Authority’s Equality and Diversity policy because it may be important when considering if there is a case to answer regarding the allegations of race discrimination. 

The investigation may fall within the scope of one or more of the following areas: 

· Disciplinary 
· Grievance 
· Capability 
· Behavioural Standards 
· Whistleblowing 
· Financial irregularities (in association with the Director of Corporate Services) 
· Accident/Incident investigations in conjunction with the relevant H&S Business Partner
 
 All relevant policies are available to view in the HR/H&S section of the intranet. 
 
6. Starting the Investigation  
You should make your HRBP aware before starting the investigation.  The investigation should take priority over your other workload and undertaken and completed as quickly as possible.  The employee will be notified in writing by their line manager of the investigation and the reason for it and that they have appointed you as the investigating officer.  The employee who is the subject of the informal investigation must also be advised that they can request to be accompanied by a suitable companion at the informal investigation stage.  
 
The Head of Audit Revenues and Financial Compliance must be informed immediately you become aware of any financial loss (e.g. theft, fraudulent travel claims, staff being paid for hours not worked etc.) 
 
7. During the Investigation 
Arrange to interview all parties involved promptly to ensure that the recollection of events is still clear using the template at Appendix 4 to record the discussion. Obtain all relevant information including witness statements and other documents. 
 
The investigation should be completed within the estimated time.  If for some reason this is not possible it is the investigating officer’s responsibility to advise all parties and their representatives, along with the HRBP of this and agree a date for the completion of the investigation. 
 
8. Interviewing Witnesses  
Where many people witnessed the same incident, it will usually not be necessary to interview everybody. An investigator should interview some of the witnesses. If their accounts are consistent then an investigator may not need to interview other witnesses unless there are good reasons to believe they might have further information on the matter.  
 
For example: 
Satnam is investigating a dispute between two employees that happened during lunch in the staff canteen. Around 20 people were in the canteen at the time, but Satnam decides that initially she will only interview the two people involved in the dispute and four witnesses to see if a consistent version of events is found. 
 
While the two employees involved in the dispute have a differing version of events, all four of the witnesses give a very similar account. Satnam decides that she does not need to interview any of the other employees who were also present.  
 
Ensure that all employees who are to be interviewed are advised in writing that they are invited to an informal investigatory meeting in line with the appropriate policy, e.g. Disciplinary, Grievance, etc.  
 
Witnesses should be informed at the beginning of the interview that an accurate but not verbatim record of the investigatory interview will be made, signed by the employee and retained by the investigating officer, i.e. a reasonable summary of the main points of the meeting with key responses to questions from the interviewee highlighted in italics. If the information provided by the witness during the meeting is relevant to the investigation and likely to be presented at a disciplinary hearing the witness should be advised that s/he may be called as a witness, and if this is the case s/he is obliged to attend for which s/he would be given appropriate support.  
 
All statements should be taken in line with the template at Appendix 4.  The relevant Department is responsible for providing you with appropriate administrative support to record the interview and compile the statements. 
 
 You should make sure that you:
 
· Plan the interview in advance 
· Be courteous, no matter how serious the allegations are 
· Make sure that there are no interruptions and that phones are diverted etc. 
· Do not lead the witness – let them tell you what happened in their own words 
· The interview must not develop into a hearing where a verdict is reached. 
· Obtain signed and dated witness statements from all parties involved. 
· Any handwritten notes should also be kept. 
 
9. Preparing the Report  

Once you believe that the facts have been established as far as is reasonably possible and appropriate, you will need to produce an investigation report that explains your findings.  
 
An investigation report should cover all the facts that were and were not established, and whether there were any mitigating circumstances that also require consideration.  

To exclude any information may leave an investigation open to accusations of bias and filtering evidence to suit their findings. 

The report should reflect the investigators own conclusions. While an investigator may seek advice from a third party such as HR, the conclusions should be their own. 
Example attached as Appendix 5.  If there are contradictions it is best to highlight them, as they may need to be probed further at any potential disciplinary hearing. 
 
For disciplinary investigation reports you must present the information in a logical sequence so that all involved in the hearing can find their way through it easily.  Everything should be cross-referenced and indexed.  You should include: 

· A contents page 
· Terms of reference of the investigation 
· A written chronological summary of the case and including details of reasons and timescales for any delays in the investigation process 
· The letter calling the employee to the disciplinary hearing 
· The investigation report indicating whether there is a case to answer and any recommendations. 
· A detailed summary of the allegations (this may already be included in one of the above) 
· Witness statements (signed) or anonymous, if appropriate 
· Details of any relevant existing warnings.  (Time expired warnings must not be included) 
· Copies of all policies or procedures referred to e.g. whistleblowing, disciplinary procedure, behavioural standards procedure, codes of conduct 
 
For ease of use, a hard copy of all documents should be presented to the Commissioning Officer on completion. Where the report refers to documents, these will need to be included and appendixes for ease of reference. 
 
It is the Commissioning Officer’s responsibility to consider the findings of the 
Investigating Officer and to make the necessary arrangements for convening a Disciplinary Panel (if appropriate) or actioning other recommendations, in conjunction with the HRBP. The disciplinary investigation report and appendices must be available to be sent out with the disciplinary letter calling the employee to the hearing.  This must be sent at least 14 calendar days before the disciplinary hearing. 
 
The report must: 

· Relate as far as possible only to the matter of the disciplinary investigation  
· Be objective and non-judgemental 
· Maintain confidentiality 
· Be prepared to reveal any management shortcomings which can come to light during an investigation 
· Indicate the type of misconduct involved (serious, gross, professional etc.).

10. Reporting what is likely to have happened 
While reporting with absolute certainty on a matter is desirable it will often not be possible to do so therefore an investigator should arrange their evidence into: 

· Uncontested Facts: where the facts are not in dispute, they can simply be reported as factual
· Contested Facts: where the facts are contested or contradictory, they should determine what, on the balance of probabilities, took place (see below). 
· Unsubstantiated claims: where an investigator is unable to substantiate an allegation they should consider if further investigation is reasonable or report that they are unable to draw a conclusion.

11. The balance of probabilities  
An investigator should endeavour to reach conclusions about what did or did not happen, even when evidence is contested or contradictory. In these circumstances an investigator will need to decide whether, on the balance of probabilities, they could justifiably prefer one version of the matter over another and explain why. 

Unlike criminal law, an investigator conducting an employment investigation does not have to find proof beyond all reasonable doubt that the matter took place. An investigator only needs to decide that on the balance of probabilities an incident is more likely to have occurred than not. 

The employee and their representative will be given a copy of your report and any accompanying appendices if the investigation proceeds to a formal disciplinary hearing. 

If no further action is to be taken you will be responsible for informing all witnesses that you interviewed that there will be no further action.   

The Commissioning Officer who received your report is responsible for informing the member of staff who was the subject of the investigation. 

It is important that the Investigating Officer and Commissioning Manager co-ordinate the timing of feedback to witnesses and the member of staff subject to the investigation to ensure wherever possible that this is done at the same time 
If the case continues to a disciplinary hearing, then your report and accompanying appendices will be used as the Statement of Case. 
 

12. Recommendations  
You should restrict your recommendations to only suggesting whether any further action may be necessary or beneficial. In most circumstances an investigator should recommend formal action, informal action or no further action.  
An investigator should not suggest a possible sanction or prejudge what the outcome of a grievance or disciplinary will be. 

Formal action recommendations: The formal action an investigator could recommend would usually be: 

· To initiate a disciplinary hearing  
· Changes to a Policy or procedure  
· Further investigation into other matters uncovered  

Informal action recommendations: The informal action an investigator could recommend will usually be: 

· Training or coaching for parties involved  
· Counselling for parties involved  
· Mediation for parties involved  
· Notification that further similar action may result in disciplinary action 
 
No further action recommendations: Although an investigator may find there is no further action necessary, they could recommend that counselling, mediation or another form of support may be beneficial to the parties involved and the Authority.  

It is the Commissioning Manager and not the investigator responsibility to make the final decision as to whether the disciplinary hearing proceeds. If their decision differs from the investigator’s recommendation, the reasons for this should be written down and included as an addendum to the report. 

13. Preparation for a Disciplinary Hearing 
It is the Commissioning Manager’s responsibility to arrange for all witnesses interviewed as part of the investigation to be available attend if required and ensure they are briefed (please refer to guidance for witnesses attending a disciplinary hearing so that they know what to expect). Also, to notify the employee under investigation of the disciplinary hearing, enclosing the pack to be presented and their right to call witnesses at the hearing. The employee must be informed of this right, but it is their responsibility or that of their representative to organise this. Advice can be sought from the HRBP prior to sending this correspondence. 

It is the responsibility of the Commissioning Manager to present the findings of the investigation to the disciplinary panel using the investigation report.  They will be expected to present the key points of your investigation, explain any conflicting evidence and sum up the investigation. They will also need to prepare a statement of the main facts of the investigation for summing up. As the investigating Officer you will be expected to attend the hearing to respond to any queries and be prepared to contribute any relevant facts from the evidence heard at the hearing. 
 
14. Disciplinary Hearing 
It is the responsibility of the Commissioning Officer to: 

· Compile (with advice from an HRBP) the clearly defined and appropriate allegations 
· To ensure the arrangements for the disciplinary hearing, including booking rooms for the hearing and for witnesses to wait, as well as ordering refreshments, water etc. and that the letter has gone to the employee concerned inviting them to the hearing along with all the appropriate documentation. 

At the disciplinary hearing the protocol at Appendix 6 is followed and the Commissioning Manager will: 

· Present the Statement of Case by outlining the allegations, presenting the evidence, and calling and questioning witnesses as required. 
· Ask questions of the employee concerned and of their witnesses 
· Answer questions from the employee concerned, their representative and the panel. 
· Sum up the case.  If new evidence is put forward which has not been covered previously comment on its relevance. 
 
The procedures used at hearings are documented in the relevant Authority Policy. 
 
15. Appeal Hearings 
Following a hearing, an employee has the right to appeal against any decision made. You are required to present the Statement of Case at an appeal hearing and ensure that the witnesses you wish to call are available on the day.  
 
The administration of the appeal panel is undertaken by the employing department (with advice from HR) and ensure that the appeal pack is sent to the employee at least 14 calendar days before the appeal hearing. 
 
16. Employment Tribunals 
If the employee is dismissed or remains aggrieved following the formal disciplinary process, the employee has the right to complain to an Employment Tribunal (ET).  As Investigating Officer, you may be required to attend as a witness to give evidence at the tribunal. 
 
An organisation’s procedures are scrutinised thoroughly at an ET. In cases of contested misconduct an employer must pass the 3-stage test of reasonableness.  They must demonstrate they acted reasonably in dismissing the employee showing that: 
· There was a genuine belief in the employee’s guilt 
· There were reasonable grounds to sustaining that belief 
· The employer carried out as extensive an investigation as was reasonable under the circumstances. 
 
IF YOU HAVE ANY QUERIES ON ANY OF THE ABOVE, PLEASE CONTACT YOUR HR BP.
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